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Editor’s welcome
Welcome to the second publication for 2020 of the Kreston Transfer Pricing 
Newsletter, bringing together topical articles from Kreston member firms 
around the world.

Through these publications we hope to raise awareness of Transfer 
Pricing risks and opportunities to help you.

I hope you enjoy the latest updates!

If you would like to contribute to the next edition, please get 
in touch with Hana, hana@kreston.com.

JOSH FINFROCK
Managing Director – Transfer Pricing, 
CBIZ & MHM
JFinfrock@cbiz.com
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demonstrate that low profits or losses were not 
the result of non-arm’s length transfer pricing 
policies.

• Given the significant disruptions in countries such 
as China, MNEs may need to alter their transfer 
pricing arrangements and modify their supply 
chains. Some of these changes may lead to 
discrepancies, so it is wise to revisit your transfer 
pricing arrangements to ensure they align with 
your current supply chain. If there are significant 
changes, you may need to change your transfer 
pricing arrangements to ensure they reflect the 
re-allocation of functions, assets and risks across 
the group.

• Governments might respond with a range of 
fiscal stimulus measures such as tax concessions, 
incentives and rebates. For example, the Chinese 
government has already introduced some of 
these measures. Taxpayers should ensure they 
understand stimulus and tax concessions globally 
and be assessing whether they are eligible. They 
should be considering the potential impact on 
their transfer pricing policies and intercompany 
structures in this context.

• In the future, given other expenses related to 
COVID-19 risk mitigation, taxpayers could face 
tighter budgets for transfer pricing compliance and 
support. The COVID-19 pandemic may leave 
MNEs with heavy tax burdens if not managed 
appropriately; therefore, it is advisable to 
be proactive and seek out streamlined, 
cost-effective solutions from a transfer 
pricing professional in order to 
effectively manage transfer 
pricing risks and compliance.

JOSH FINFROCK
Managing Director – Transfer Pricing, 
CBIZ & MHM

As the COVID-19 pandemic continues to evolve, 
causing substantial shifts in financial markets and the 
macro economy, there will be direct implications for 
multinational enterprises (MNEs). As governments 
enact new restrictions, MNEs will most likely face 
disruptions to their supply chains and challenges 
related to moving personnel across borders. 

While companies assess the impact of these 
measures to their bottom line, it may be wise to 
consider restructuring business models and supply 
chains to diversify procurement and manufacturing 
locations, developing new markets to diversify risk, 
disposing of assets, and integrating new acquisitions.

In an effort to illustrate the expected transfer pricing 
impact, we have noted the following issues and 
trends to be aware of moving forward:

• MNEs’ transfer pricing arrangements will become 
a focus for governments in an effort to boost 
tax revenues. As such, transfer pricing audits 
will likely spike in tax years in which profit 
margins have been negatively impacted by the 
disruptions related to COVID-19. Because of 
this, it is extremely important for taxpayers to 
document their transfer pricing arrangements now, 
including the impact of COVID-19 and any other 
extenuating factors in the event of a potential 
audit covering the COVID-19 tax years. 
 – MNEs must be able to explain to tax authorities 
that their transfer pricing arrangements 
were valid during this period and note any 
unexpected deviations caused by adverse 
factors beyond their control.

 – It may also be necessary to model the impact 
of COVID-19 on operating results and 

COVID-19 and Transfer Pricing 
Considerations

UNITED STATES
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Key changes in TP documentation
• Non-recognition and re-characterisation 

When assessing the arm’s-length level of 
remuneration in a given transaction, the tax 
authorities may refer to other transactions or terms 
that in their opinion could have been applied by 
unrelated parties.

• Increased documentation thresholds
 – PLN 2 million (approx. €0.5 million)* in the 
case of sales or purchases of services and other 
types of transactions

 – PLN 10 million (approx. €2.5 million)* in 
the case of sales or purchases of goods and 
financial transactions

 – PLN 200 million (approx. €50 million) of 
consolidated revenue in the previous financial 
year for master file – according to the new 
regulations, the master file can be prepared 
in English.

• Introduction of safe harbour rules 
The new law has introduced safe (recognised by 
the tax authorities as market) margin rates for low 
value-added services at the minimum level of 5% 
for the provision of services and a maximum of 
5% for the purchase of services. A similar solution 
has been introduced for certain loans. If the 
interest rate on the loan is based on the official 
rates published by the Ministry of Finance, 
after fulfilling certain requirements on the 
period and value of the loan, taxpayers 
will be able to benefit from the safe 
harbour rules.

AGNIESZKA JANECZEK
Head of Consulting Department, 
EXCO Poland

Since the introduction of the OECD’s Action Plan on 
Base Erosion and Profit Shifting (BEPS), the Polish 
government has been actively involved in integrating 
BEPS initiatives into the Polish tax environment. Given 
the voluntary (non-binding) character of the OECD 
framework for cooperation, individual countries’ 
response to the BEPS initiative has been surprisingly 
active – with Poland being among the front-runners. 

Changes implemented in recent years mainly 
concern the following:

• Requirement for taxpayers to disclose their 
aggressive tax planning arrangements

• Taxation of CFCs (‘controlled foreign corporations’) 

• New thin capitalisation rules based on EBITDA

• Amendment of several double tax treaties

• Emphasis put on tax audits of entities doing 
business in Poland through unregistered permanent 
establishments.

Since 1 January 2019, Poland has also 
incorporated significant changes to its transfer 
pricing (TP) law, including documentation rules that 
were already significantly amended in 2017.

Some of the implemented changes have reduced 
reporting requirements for typical low-value-adding 
transactions and domestic transactions. On the 
other hand, the new regulations also grant the tax 
authorities new tools for auditing and challenging 
related-party transactions, and also change the 
obligations imposed on taxpayers conducting 
such transactions.

Increasing transparency of transactions forced 
by Polish transfer pricing regulations

POLAND

*The above annual thresholds refer to the net value of invoices related to the financial year, issued or received from related entities, intercompany 
contracts or payments, separately for each type of transaction.



• Domestic transactions 
The local TP documentation does not have to 
record domestic transactions between Polish 
taxpayers who are not exempt from income tax, 
are not located in the special economic zone and 
do not incur losses. 

• Taxpayer’s statement 
The taxpayer is obliged to submit a statement 
confirming that prices applied meet the arm’s-
length principle. The statement needs to be 
signed by board members. Personal fines may be 
imposed for submitting false declarations.

The new Polish law aligns with the current tax 
authorities’ policy to reduce the administrative 
burden for taxpayers. At the same time, it will 
surely increase the transparency of related-party 
transactions; and, since more details are to be 
disclosed to the tax authorities, it will also facilitate 
their selection of taxpayers for audit.

Increasing transparency of transactions forced 
by Polish transfer pricing regulations continued
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on loans granted to companies that have passed 
the bank’s strict lending criteria and are therefore 
highly creditworthy.

In reality, for example, within a group or in a 
relationship between a partner and business, 
typically related parties enter into credit agreements 
mostly because the company (potential debtor) is 
not sufficiently creditworthy for the commercial bank. 
Reasons for this can include long-term loss, startup 
company or short financial history; the bank does 
not like the business plan; the company has nothing 
to guarantee, etc. The creditworthiness of such 
companies is quite different from the bank’s view 
of the companies that received bank loans, whose 
statistics are published by central banks. 

Creditworthiness is how a lender evaluates your 
risk of defaulting on your debt obligations, or how 
worthy you are to receive new credit. It assesses 
an entity’s ability and willingness to meet their 
debt obligations, identifying the quality and risks 
associated with the potential debtor. Commercial 
banks have their creditworthiness models by which 
they assess the financial risks associated with the 
loan applicant. 

Many small and medium-sized enterprises with 
low creditworthiness may find it difficult, or even 
impossible, to obtain a loan at the bank; instead, 
they can turn to group financing – sourcing 
funds from a related entity willing to take this 
financial risk that the commercial bank will 
not contemplate. In such cases, because 
of the lower creditworthiness of the 
debtor, a higher interest rate should 
be applied to compensate the 
creditor for the increased risk.

LUBOMIR SIBOR
Transfer Pricing Manager,  
Kreston A&CE Consulting

Managers and company representatives are by now 
familiar with the potential risk associated with a price 
level that does not follow the arm’s-length principle 
regarding provision of goods and services between 
related parties. However, not everyone still realises 
that such transfer pricing concerns also extend to 
other activities, such as providing loans between 
related parties. In practice, the following scenarios 
are not uncommon:

• A group of related companies in which a 
profitable “daughter” finances its “mother” 

• Shareholders provide loans to their companies 

• A fund provides financial lines to its own companies. 

Interest represents the reward that is a price for 
the service provided when talking about providing 
a loan. As in the case of provision of goods and 
services, we also use the term ‘arm’s-length principle’ 
when speaking about the interest rate. An incorrectly 
set interest rate could represent a significant tax 
risk for the company if it is a tax-deductible interest 
expense (on the debtor’s side) or taxable income 
(on the lender’s side). The amount of risk, or the 
cash penalty charge, each depend on the observed 
difference between the incorrectly set interest rate 
and the principal amount of the loan from which the 
interest is calculated.

How do we set an interest rate correctly, to align 
with the arm’s-length principle? Some central 
banks, or other national-level sources, periodically 
issue statistics indicating average interest rates on 
new loans provided by commercial banks. This 
information can also be structured according to 
type of loan, maturity, and so on. However, these 
rates can be misleading: they represent interest rates 

Tax risks associated with providing 
loans between related parties

CZECH REPUBLIC
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• A master file sets out an overview of the group’s
business and requires two key areas of information
relating to a value chain analysis:

– Drivers of the business profits

– Principal contributions to value creation by
individual entities with reference to key functions
performed, important risk assumed, and
important assets used.

The over-arching objective is to perform a
holistic analysis of the value creation of all
parties involved in the intercompany transaction.

• The local file requires a detailed entity-level
functional analysis that makes reference to
value creation.

• A country-by-country report provides local tax
authorities visibility to revenue, income, tax paid
and accrued, employment, capital, retained
earnings, tangible assets and activities.

Steps in performing a value chain analysis
Value chain analysis should consider where and 
how value is created, based on the following steps: 

• Step 1: Establish drivers of business profits
(‘value drivers’) and relative importance
These value drivers may consist of a wide range
of tangible and intangible assets and can
often be found in annual accounts, industry
overviews and analysts’ reports.

• Step 2: Determine and map principal
contributions by legal entities /
territories
The next step is to determine and
identify the contributions to

JELLE R. BAKKER & DENNIS SCHOEMAKER 
International Tax Department
Kreston Bentacera & Kreston Lentink

On 11 May 2018, the Dutch Ministry of Finance 
published its latest Transfer Pricing Decree 
(IFZ2018/6865). The Decree incorporates the 
changes following the OECD Base Erosion and Profit 
Shifting (BEPS) project and the 2017 OECD Transfer 
Pricing Guidelines (OECD Guidelines). 

The Decree delves deeper than the contractual 
arrangements of transactions and emphasises the 
importance of functions to control risks. A functional 
analysis of the transactions involved must be 
performed to determine the economically significant 
activities and responsibilities undertaken, the assets 
used or contributed, and the risks assumed. 

However, the BEPS project made it clear that transfer 
pricing outcomes must be in line with economic 
value creation and that one-sided benchmarks are 
unlikely to be robust transfer pricing support. 

A value chain analysis reflects the value creation 
story of a group, how and where economic value is 
created, and by which parties, within a multinational 
enterprise (MNE). 

While a functional analysis is geared to individual 
group companies, a value chain analysis applies 
to cross-company processes within a group. It 
is important to test and align the transfer pricing 
outcomes with economic value creation. It is also 
of significance disclosure in the transfer pricing 
documentation standard recommended by the 
OECD. 

The OECD report on transfer pricing documentation 
and country-by-country reporting sets out what is 
required to meet the documentation standards. 
This is based on a three-tier approach: 

Value chain analysis: The new generation 
of Dutch functional analysis

THE NETHERLANDS



economic value creation by legal entities. OECD 
guidelines must be followed to provide a clear 
picture of how important functions, assets and risks 
contribute to economic value creation.

• Step 3: Allocate profits to territories 
Following OECD guidance, steps 1 and 2 should 
lead to allocation of profits to the jurisdiction 
involved, with reference to relative contribution by 
entities to value creation. 

• Step 4: Compare alignment with transfer pricing 
outcome 
The previous steps can be compared against 
results of existing transfer pricing for the range of 
controlled transactions across the group. 

Conclusion
A value chain analysis is required to ensure a 
detailed transfer pricing analysis of economic 
value creation, to avoid the Dutch tax authorities 
potentially challenging transfer pricing 
outcomes and triggering additional tax 
liability with penalties and interest.

Value chain analysis: The new generation 
of Dutch functional analysis continued



Number of related-
party transactions: 9

Number of related-
party companies 

operated: 3

Net business revenue: 
€22,900,000

Types of transactions: 3

(sales/acquisitions, 
management fees and loans)

Total sum of the 
related-party 
transactions: 
€4,700,000
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Spain’s corporation tax (CIT) imposes penalties for 
failure to comply with transfer pricing documentation 
obligations. Here, the Kreston Iberaudit Transfer 
Pricing team explores some of the key issues. 

CIT regulations require related parties to document 
the market value of transactions made, which must 
be made available to the tax authorities by the 
deadline for submitting declarations or payment 
of CIT.

We have found that the following question 
commonly arises: 

What is the amount of tax risk arising from not 
making available to the tax authority transfer 
pricing documentation when the tax agency 
makes no adjustments to the value of the 
operations?

Not documenting related-party transactions is 
a serious infraction, with correspondingly high 
penalties, even if the value applied is considered 
market value by the tax agency. Article 18.13 of the 
Spanish CIT establishes the following:

• Infractions: It is a serious tax infraction to not 
provide, or provide incomplete/false, documents 
that must be made available to the tax agency 
by related parties or people, even when the tax 
agency makes no adjustments to the value of the 
operations.

• Penalty: The penalty is a fixed fine of €1,000 
for each piece of data and €10,000 for the 
omitted/false dataset, applicable to each 
documentation obligation for the group or for each 
organisation as a taxpayer. This penalty is limited 
to the lesser of the following two amounts:

Related-party transactions and 
amount of tax risk

ELENA RAMÍREZ Fiscal Department Partner, 
MARIO QUÍLEZ Transfer Pricing Manager, 
MARIO PIRES Transfer Pricing Consultant
Kreston Iberaudit

SPAIN

 – 10% of the total sum of the related-party 
transactions

 – 1% of net business revenue.

To answer the question, let’s look at this hypothetical 
situation:

Company XYZ is obliged to document its 
related-party transactions for the fiscal year 
ending on 31 December 2018 (Specific 
Taxpayer Information) (Article 16.1 CIT and 
decides not to do so.

The following applies to Company XYZ for the fiscal 
year ending on 31 December 2018:

The Table summarises the following: 

• A: The specific documentation on 
related-party transactions that 
Company XYZ is obliged to 
provide for the fiscal year ending 
on 31 December 2018



€4,700,000 x 10% =

€470,000

€22,800,000 x 1% =

€228,000

€142,000
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• B: The type of data or piece of data

• C: The units of the type of data or piece of data 
not documented

• D: The unit penalty for each piece of data or 
dataset

• E: The total sum of the penalty for not documenting 
related-party transactions, which in this 
hypothetical situation is €142,000 for the fiscal 
year in question.

We can then determine the maximum penalty, 
which would be the lesser of the two following:

• 10% of the total sum of the related-party 
transactions subject to CIT for Company XYZ

Related-party transactions and 
amount of tax risk continued

We see that the lesser of the two is the 1% of net 
business revenue, or €228,000.

Finally, comparing the resulting penalty of 
€142,000 versus the maximum penalty of 
€228,000, we can conclude that the amount of 
tax risk of not providing documents supporting the 
transfer pricing of related-party transactions for the 
2018 fiscal year for Company XYZ is:

• Or 1% of net business revenue

Given the significant penalties for not documenting 
related-party transactions for a fiscal year, companies 
that do not adequately document such transactions 
are running a significant risk. Globally, we have 
seen various tax authorities – under pressure since 
publication of BEPS Action Plan (2015) – prioritising 
the review of transactions that involve related parties. 
So, we caution readers that the Spanish tax agency 
is no different.

Given the significant penalties 
for not documenting related-party 
transactions for a fiscal year, 
companies that do not adequately 
document such transactions are 
running a significant risk
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• Captives: Guidance is given for treatment of 
captives. A captive is an insurance company 
created and wholly owned by one or more 
non-insurance companies to insure the risks 
of its owner. The insurer is carrying out a risk 
mitigation function in respect of the insured party’s 
risk, but not actually assuming that risk. Different 
approaches are presented that may be used to 
price intra-group transactions involving captive 
insurance and reinsurance.

• Risk-free rate and risk-adjusted rate: A separate 
chapter is dedicated to risk-free and risk-adjusted 
rates. The funder is entitled to no more than a 
risk-free return where the accurate delineation of 
the actual transaction shows that a funder lacks 
the capability, or does not perform the decision-
making functions, to control the risk associated 
with investing in a financial asset. A risk-free rate 
of return is the hypothetical return that would 
be expected on an investment with no risk of 
loss. The risk-adjusted rate of return has two 
components: the risk-free rate, and a premium 
reflecting the risks assumed by the funder.

Audit of intra-group financial transactions can be 
successfully handled only if intercompany funding 
agreements are in order, which means that all 
intra-group financial transactions should be:

• Documented

• Visible

• Tested for commercial lender tests 
and requirements

• Adjusted regularly as company 
relevant economic conditions 
change.

JELENA MIHIC MUNJIC
Partner, Kreston MDM

The Organisation for Economic Co-operation and 
Development (OECD) has issued a report that 
contains transfer pricing guidance on financial 
transactions, developed as part of Actions 4 and 
8–10 of the BEPS Action Plan. It is the first time the 
OECD has offered such guidance, which clarifies 
application of the principles included in the 2017 
edition of their Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations. 
Some of the key points are outlined below.

• Accurate delineation: A financial transaction 
must be delineated in order to determine whether, 
for example, a loan can be regarded as a loan 
for tax purposes or if it should be considered as 
some other kind of payment, such as contribution 
to equity capital. However, since many countries 
have their own rules, the OECD guidance allows 
for alternative approaches.

• Treasury function: The report describes the transfer 
pricing aspects of the treasury function within an 
MNE group and provides an overview of typical 
key functions performed by treasury. Some relevant 
treasury activities that are often performed within 
MNE groups are provision of intra-group loans, 
cash pooling, and hedging activities.

• Financial guarantees: The report provides guidance 
on how to accurately delineate and price financial 
guarantees. A financial guarantee provides for the 
guarantor to meet specified financial obligations 
in the event of a failure to do so by the guaranteed 
party. The most likely situation to be encountered is 
where a guarantor provides a guarantee on a loan 
taken out by a related party from an unrelated lender. 
In determining the arm’s-length price of guarantees, 
the report considers several pricing approaches.

Transfer pricing guidance on 
financial transactions

SERBIA
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We were delighted to see the Dutch court of appeal 
not eroding the arm’s-length principle in this (in itself 
honourable) battle against aggressive earnings-
stripping strategies: it ascertained that when a 
benchmark study has been performed and has 
been properly documented, in principle the arm’s-
length nature is deemed to be a given. In that case, 
it would be up to the tax inspector to provide for 
counter evidence, which in Hunkemöller’s case they 
failed to do. This acknowledgement by the Dutch 
court of appeal provides Dutch entities with a great 
deal of legal certainty when it comes to establishing 
arm’s-length transfer prices.

Now: Did the PE company succeed in its 
evil earnings-stripping strategy, you might be 
wondering…? No. Even though the Dutch court 
of appeal agreed with the arm’s-length nature of 
the loans as such, it also ruled the capitalisation 
of the group itself to be wholly artificial and 
solely designed for tax purposes, as the FCPRs 
had been carefully structured to ensure that their 
shares remained below a 33.33% threshold – 
thus not triggering a Dutch regulation against 
earnings stripping. The same argument has recently 
been made by a lower court in a similar case 
(ECLI:NL:RBNHO:2020:807, 10 February 2020).

These court cases, as well as the recently released 
OECD guidance on financial transactions, signal 
growing attention paid by tax authorities to this 
specific field of transfer pricing. This is a clear 
signal to invest in proper benchmarking 
tools and provide for adequate 
documentation.

MARTIN KLOMP
Tax Partner, Lentink De Jonge

These are COVID19-troubled times in the 
Netherlands, where keeping an arm’s-length 
distance is not necessarily preventing people from 
getting into trouble. Ironically, the same goes for 
current Dutch transfer pricing developments, as two 
recent Dutch court cases show. These cases revolve 
around typical private equity structures and earnings 
stripping strategies. 

In one of the cases (ECLI:NL:GHAMS:2019:1504, 
18 April 2019), Hunkemöller, an international 
clothing manufacturer, had been taken over by 
a private equity company. The PE company 
established four French FCPRs (fonds commun de 
placement; mutual funds), each taking 30%, 30%, 
30% and 10% of the shares in the target company. 
The FCPRs provided for the necessary share capital 
contributions and convertible loans amounting to 
€61 million, bearing a 13% compound interest rate, 
with a maturity of 40 years. 

Among many other complaints, the Dutch tax 
authorities argued that the total interest burden during 
the 40-year period would amount to €8.1 billion – 
which, in the eyes of the Dutch tax authorities, would 
surely not meet arm’s-length requirements. 

However, a benchmark study showed the arm’s-
length nature of this mezzanine interest rate of 
13%; it also substantiated the debt service capacity 
of Hunkemöller to repay the principal amount at 
maturity, and on top of this pay the entire amount 
of compound interest due. As such, this earnings 
stripping strategy apparently met arm’s-length 
requirements. Of course, once the arm’s-length 
interest was accounted for in the Dutch corporate 
income tax return, no taxable Dutch corporate 
income would remain. 

Keeping an arm’s-length distance not 
always a safe harbour in the Netherlands

THE NETHERLANDS
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Introduction
In our previous article, Rethinking Transfer Pricing 
in the Middle East, we provided an overview of 
transfer pricing (TP) developments in the Middle East 
countries and highlighted the Kingdom of Saudi 
Arabia (KSA), Egypt, Qatar and the United Arab 
Emirates (UAE) as key countries in the region having 
TP and/or country-by-country reporting (CbCR) 
legislation since 2018. In this feature, we discuss 
the impact that the ongoing COVID-19 phase could 
have on the TP arrangements of multinationals from a 
regional perspective.

Impact of COVID-19 on the TP value chain
The impact of COVID-19 will certainly be felt on 
the financial results of multinationals and the manner 
in which their TP arrangements are structured. We 
examine below the impact of changes in some 
key economic variables on the TP value chain of 
multinationals.

• Change in economic circumstances – COVID-19 
restrictions could translate into decline in 
demand and increased costs for businesses, 
in turn affecting profitability. Adversely affected 
business(es) could be required to explain any 
losses to tax authorities if questioned from a TP 
perspective. The KSA’s General Authority of Zakat 
and Tax (GAZT) is in fact frequently known to 
scrutinise loss situations.

• Economic owner of losses – When such 
adverse impact results in a loss to a group entity 
(functioning merely as the contract service provider 
of another group entity), a question arises as to 
who should bear the losses. This would depend 
on the terms of the intercompany agreement 

APARNA LAKSHMINARASIMHAN Transfer Pricing Director  
& SURANDAR JESRANI Managing Partner & CEO
MMJS Consulting, a Kreston Menon group entity

UAE

Impact of COVID-19 on transfer 
pricing for multinationals

between the entities, the factors that caused 
losses, the presence of a force majeure clause in 
the agreement, and so on.

• Restrictions on people mobility – Employees 
working in one country (e.g. UAE) may now be 
working out of an office in a second country 
due to return restrictions, or there might be 
temporary relocation of employees between 
countries. From a TP perspective, such temporary 
arrangement(s) within a multinational should be 
formalised immediately through intercompany 
agreement(s). Where a permanent establishment 
arises in a certain country due to employee 
movement, multinationals could have to deal with 
new compliance obligations that did not exist 
previously in that country. 

• Economic stimulus schemes – Businesses 
may become eligible for benefits and/or 
tax exemptions under the economic stimulus 
schemes announced by many countries in the 
region (e.g. UAE, Bahrain, KSA, Qatar, Oman). 
A positive cash flow effect may reduce the need 
for any parental financial support.

Impact of COVID-19 on TP documentation
The above factors will also invariably result in 
challenges while building a group entity’s TP 
documentation.

• Comparability analysis – TP benchmarking 
(which involves comparing the prices of 
intercompany transactions with market 
benchmarks) is a critical component 
of TP documentation. When the 
TP documentation for year 
2020 is created, it may be 
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difficult to defend the margins of that period using 
comparable market data for a previous period. 

• ‘Contemporaneous’ documentation – It is 
therefore very critical to document the factors that 
impacted the intercompany arrangements and 
profitability ‘contemporaneously’ in the form of 
emails or documents supporting decisions taken 
during these adverse circumstances.

• Change in intercompany contracts – If a business 
can anticipate that the impact of COVID-19 
will be felt longer (e.g. supply of goods to a 
group entity at below cost or financing support 
needed to sustain a group entity), the relevant 
intercompany agreements should be amended 
even as the situation persists – as this will act as 
stronger defence in a future audit scrutiny.

TP and CbCR compliance deadlines in 
the region
Several tax-related postponements/exemptions 
have been provided as part of governmental 
support measures during this phase. The deadlines 
for income tax return filing are aligned with the 
dates for filing related-party disclosure forms and 
CbCR notifications in most countries in the region. 
To illustrate: 

• In KSA, a 3-month extension for submission of 
Zakat/corporate income tax returns for years 
ending on 31 December 2019 has been 
provided, from 30 April 2020 to 31 July 2020. 
This would imply a corresponding extension 
for submitting the Controlled Transaction 
Disclosure Form, Accountant’s Certificate and 
CbCR notification, as well as for the TP local/
master file(s).

Impact of COVID-19 on transfer 
pricing for multinationals continued

• In Oman, provisional tax returns for year ending 
31 December 2019 were due on 31 March 
2020, but a 3-month extension has been granted 
till 30 June 2020, which would have a similar 
impact for related-party disclosure filing.

• Qatar’s General Tax Authority (GTA) extended 
the corporate income tax filing deadline for year 
ending 31 December 2019 from 30 April 2020 
to 30 June 2020, correspondingly impacting the 
related-party disclosure and local /master file 
submission deadline(s).

Conclusion
As a multinational business, it is crucial to be aware 
of the variables that are changing in the surrounding 
ecosystem as result of COVID-19 developments 
and develop appropriate future-oriented TP policies 
in response to those. In addition, being aware of 
applicable benefit schemes, exemptions and/or 
filing deadline extensions could mean significant 
savings in time and effort for businesses.

It is crucial to be aware of the 
variables that are changing in the 
surrounding ecosystem as result 
of COVID-19 developments and 
develop appropriate future-oriented 
TP policies in response to those
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decision would be new economic multinationals with 
Indian subsidiaries, such as Facebook and Google, 
who can exploit differences in the tax treatment of 
entities in multiple jurisdictions to obtain tax benefits 
such as non-double taxation or long-term deferral. 
The recommendation will seek to neutralise hybrid 
mismatch through changes to domestic tax laws.

In addition, there is a revised standard for transfer 
pricing documentation and a template for country-by-
country (CbC) reporting of income, taxes paid and 
certain measures of economic activity. The structure 
for transfer pricing documentation is as follows: 

• Master file – Contains information like an 
overview of the group, business operation, 
legality, ownership structure, overall policies and 
procedures.

• Local file – A country-specific file, prepared 
in addition to the master file, reporting details 
relating to specific intercompany transactions 
carried out during the year under consideration. 

• CbC reporting – Provides information about the 
amount of revenue earned, profit before taxes, 
stated capital, number of employees, tangible 
assets, etc. 

• A disclosures regime is also being planned, to 
standardise and facilitate information exchange 
and co-operation among tax administrations. 

With the Finance Act 2016, India has 
incorporated the essential elements of 
CbC reporting and master file into 
domestic tax legislation. The reporting 
requirements shall apply only if the 
prescribed threshold limits have 
been exceeded. 

PRADEEP VERMA
Head- International Taxation Division,  
Deputy Managing Director, V K Verma & Co, India

Introduction 
Base Erosion and Profit Shifting (BEPS) is a method 
of corporate tax planning used by high-profile 
multinational companies to shift their profits from one 
country to another. It is done to exploit gaps and 
mismatches in tax rules, to take advantage of lower 
tax rates. 

Objective 
The BEPS project represents recent initiatives in the 
field of international taxation. Established by the 
OECD, it aims to revise prevailing international rules 
to eliminate the discrepancies that enable corporates 
to shift their profits to a no-tax or low-tax jurisdiction. 
The BEPS project will minimise loss of revenue to 
governments, as well as ensuring overall integrity of 
the system. 

According to the OECD, BEPS has particular 
significance for developing countries because of 
their reliance on corporate income tax, especially 
from high-profile multinational companies. It is 
estimated that such tax avoidance practices result in 
annual losses of 4–10% of global corporate income 
tax revenue. 

Of significance for India and other developing 
countries are the challenges posed by the digital 
economy – companies engaged in services like 
online marketing, cloud computing, website 
design and development, online sale of goods 
and services, and downloadable software and 
applications. 

India is proposing a 6% equalisation levy on 
specified payments exceeding INR 100,000 from 
non-resident entities. Companies affected by this 

Base Erosion and Profit Shifting
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Another step is to develop a multilateral instrument to 
modify bilateral tax treaties. This will expedite and 
streamline the implementation of BEPS measures to 
provide bilateral tax treaties. 

Conclusion
Response to BEPS needs to be managed in an 
orderly and phased manner, requiring timely and 
proactive planning. In their current tax planning, 
companies should consider the potential impact 
of BEPS, anticipating various scenarios for 
its application.

 

Base Erosion and  
Profit Shifting continued
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About Kreston
Kreston International Limited is a global network of independent 
accounting firms.

A cohesive network of close to 200 firms in over 110 countries that 
is home to more than 23,000 dedicated professionals, Kreston gives 
you access to top-quality advice and exceptional service wherever in the 
world you happen to do business.

As new markets develop and technology evolves, your business operates 
on an increasingly global scale. And when you’re branching out into the 
unknown, you can’t beat a bit of local knowledge. Our members leverage their 
network of local contacts to shape international solutions that are right for you 
and your business.

All our members know their local regulations and customs inside out. 
Combine that with their solid reputation and enviable contact book 
and there’s no doubt that we give your business the competitive 
edge.

Disclaimer: This publication is for information purposes only and does not constitute professional advice. No decisions should be taken based on the 
information contained in this publication and you are advised to obtain professional advice. Whilst every endeavour has been made to ensure the accuracy 
of this publication, no responsibility is accepted by Kreston International Limited or its member firms for its accuracy and completeness. The views expressed 
in this publication are not those of Kreston International.
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